Introduction
Following a transformation from one socio-economic and political system to another, such as that from "actually existing socialism"1 to a democratic market economy, the legal system usually undergoes a likewise profound modification. Whilst this fact is undoubtedly the rule, it is not without exceptions. Those exceptions are legal institutions which "survive" the demise of the earlier socio-economic and political system and endure under new, changed circumstances. In this paper, I will refer to such institutions as "legal survivals", consciously drawing upon the notion of a "survival" developed in sociology and anthropology, later to be transplanted to the sociology of law2.
The cooperative member's proprietary (in rem) right to an apartment in a housing cooperative is an example of a such a legal survival -it emerged in the 1950s, when Poland was a state-socialist country within the Soviet bloc, in order to serve the specific agenda of that period, namely a compromise between the requirement that preference be given to so-called 'socialised' property (such as cooperative property) and the need of providing persons who finance the construction of their apartment from their own resources with a sufficiently attractive legal title. After the transition to a market economy in 1989, the original raison d'être of this right disappeared. In spite of that, proprietary rights to apartments in newly constructed housing stock could still be established until 2007 and in existing housing stock, under certain conditions, until the end of 2012. The paper aims at exploring the reasons of the existence of this legal survival in the modified socio-economic environment, thus shedding some light on the adaptation of a formerly socialist legal system to the requirements of a market economy after 1989 in the Central European post-transformation context.
As regards methodology, the present paper combines a historical, dogmatic and socio-legal approach. It presents the historical evolution of a legal institution -in casu the proprietary right to a cooperative apartment -in its political and socio-economic context. The focus is not so much on the Dogmengeschichte of this institution, as on its changing socio-economic function and the modifications of its legal form which enabled such a change. This is in light of the purpose of the paper, which is twofold. First of all, it aims at presenting the evolution of the legal framework of the Sociology, Berkeley-Los Angeles 1978, p. 25, 69-71 . Probably the first legal scholar who analysed survivals in law in a systematic way was the Austrian sociologist of law Karl Renner, who devoted an entire monograph to the topic (K. Renner, The Institutions of Private Law and Their Social Functions, translated by A. Schwarzschild, London 1976 [1904] . For a comperehensive presentation of the theory of legal survivals see R. Mańko Rozenfelds et al., Riga 2015. [3] cooperative member's proprietary right to an apartment with a particular emphasis on its modifications after 1989. Secondly, it aims at presenting the historical evolution of that legal institution as a "legal survival" of the period of actually existing socialism, emphasising the change of its social function as a necessary prerequisite of its endurance. The right is presented in its socio-legal and ideological context, hence sections on the privileged role of "social" property (section 2.1), on the role of housing cooperatives (section 2.2) and their legal framework in socialist Poland (2.3.1), and on the impact of Poland's transformation upon its housing policy (section 3.1).
The general ordering of the paper's sections is chronological. Hence, section 2 is devoted to the socialist period, and section 3 to the post-socialist period. The conclusions (section 4) aim at analysing the change of the social function of the cooperative member's proprietary right to an apartment and the importance of this change for the endurance of this right in the Polish legal order qua legal survival of the socialist period.
2. The cooperative member's proprietary right to an apartment under actually existing socialism 2.1. Privileged role of "social" property A fundamental tenet of the legal system of actually existing socialism was the privileged role of "social" property, as opposed to personal property (of items for personal use) and individual property (used for economic activity by private parties)3. Social property was subdivided into two types: national (state) property and group property. State property was treated as the most perfect form of social property because (in 3 K. Zweigert, H. Kötz, Introduction to Comparative Law2, I: The Framework, Oxford 1987, p. 335ff .; W.E. Butler, Soviet law, London 1983, p. 169-70 . The privileged position of state property consisted, inter alia, in its immunity from usucapio (acquisition of property by a third party as a result of long-term de facto possession) and from attachment in civil enforcement proceedings, severe limits on its alienation and a higher level of protection under the rules of criminal law. theory) it belonged to the entire society4. Group property, encompassing property held by cooperatives and by other organisations (social organisations, trade unions, political parties) was treated as an inferior form of social property because it did not belong to the entire society but only to a certain group of that society5. Nevertheless, although being an inferior form of social property (as compared to state property), cooperative property enjoyed an ideological preference in the system of actually existing socialism over private property. The privileged position of socialised property was not merely a question of terminology or sheer conceptual jurisprudence, but had a real impact upon the level of protection afforded by the law6. In particular, Articles 199-202 of the Criminal Code of 1969 provided for a special regime of protection of social property, distinct from the regime of protection of private property, and Article 4 of Code of Civil Procedure of 1964 contained a special rule implementing the protection of socialised property within civil proceedings7.
Role of housing cooperatives
Directly after World War II, when Poland underwent a transition to actually existing socialism, initially it was the state itself which acted as the main investor in the housing sector8. 7 Article 4 k.p.c. in its original wording of 1964: 'The court shall be under a duty to afford appropriate protection of social property. In particular, the court shall inform the superior body of an entity of the socialised economy which is party or participant of the proceedings if persons appointed to represent that entity are not active in the proceedings, do not observe the binding provisions or do not follow the court's orders or if it may be appropriate to entertain procedural actions with regard to persons not participating in the proceedings. If necessary, the court shall inform a prosecutor.' 8 A. Andrzejewski, Zarys polityki mieszkaniowej [An Outline of Housing Policy], Warszawa 1979, p. 102ff, 201. [5] eratives in the construction of new dwellings gradually shrank9. They became practically "deprived of any possibilities of development and of influence upon their housing stock"10, eventually leading to their elimination from the housing sector in Poland.
During the early 1950s, the main area of state investment was (heavy) industry at the expense of consumption, including housing11, This translated itself into a growing housing deficit which became a major social problem, with just one newly built dwelling per four newly established families12. Furthermore, tenants in state-owned apartment buildings, who paid highly subsidised rents, did not present due care for the state of the housing facilities, which led to their fast deterioration13. The government's decision to give a new role to cooperatives in the development of the national housing stock was motivated by various factors. First of all, it allowed for the transferring of resources from the fund of consumption (salaries and personal savings, enterprise funds) to finance housing investment, hitherto financed entirely and directly by the state's local administration14. Secondly, it was believed that citizens who have financed their own apartment by way of long-term savings and further payment of instalments would demonstrate more responsibility and care for the housing facilities offered to them15. This political choice required an adequate legal solution which would allow combining ultimate state control over the housing stock with a legal form which, nevertheless, would still seem sufficiently attractive to persuade citizens to allocate their own resources.
The choice not to grant citizens, who fully financed the construction of their apartment, a right of ownership over the apartment, was 9 T. Kowalak motivated politically and ideologically. As L. Myczkowski observed: «It was an expression of a policy of limiting ownewrship, which gave rise to rules allowing to replace the ownership of land with "perpetual usufruct" and the ownership of a cooperative apartment by the "proprietary right to an apartment"»16. Indeed, the dogmatic construction of the cooperative member's right to an apartment -which will be discussed in greater detail in the following section -was aimed at enabling individuals to satisfy their housing needs and enjoy protection erga omnes of their apartment, simultaneously, however, preserving the social property of the land on which the cooperative housing was constructed (state property) and the social property of the buidling itself, including the apartments (cooperative property)17. [7] shape in the Cooperatives Act 196119. A recodification of cooperative law in the Cooperatives Act 198020 did not lead to a major modification in the dogmatic construction of cooperative rights to apartments21.
All housing cooperatives were federated in the Central Union of Housing Construction Cooperatives which, on the one hand, acted as a representative of the cooperative interests in relations with the government, but on the other hand exercised extensive control powers over the cooperatives themselves22. New cooperatives could not be organised spontaneously but had to obtain authorisation of the Central Union. From the 1970s onwards, cooperatives were also federated on a regional level in regional housing cooperatives. Housing cooperatives were heavily subsidised by the state which meant that their investment plans were part of the National Economic Plan23 which, in turn, led to increased state control over the sector24. As a result, cooperatives "increasingly became assimilated to state-owned enterprises and in their essence became transformed into quasi-state enterprises"25. Government control had a wide impact upon the sector, ranging from the sizes of apartments allocated to members (state-determined standard sizes26) and methods of construction (propagation of low-cost construction technologies27) to an influence upon the allocation of apartments and the granting of membership. In practice, cooperatives could allocate only a certain fraction of the apartments they built28, the remaining part being at the disposal of state enterprises, local government bodies or simply sold against payment of a commercial price in Western currency to the richer strata of society by the "Locum" Office of Foreign Commerce owned by the Central Union29.
Two types of cooperative members' rights to apartments: in rem and in personam
As regards the legal forms of allocating apartments to cooperative members there were two possible forms -the 'stronger' proprietary (in rem) right to an apartment and the 'weaker' tenancy (in personam) right. The essential difference between the two depended on the amount of money paid by the right holder -to obtain a proprietary right it was necessary to cover (even if in instalments30) the whole cost of the 25 J. Kleer According to other data, in 1977 cooperatives allocated only 36% of housing to their members, the remaining 64% being at the disposal of state-owned companies which financed the construction (32% apartments), persons directed by the local administration (21%) and persons directed by other authorities. See T. Janczyk, Spółdzielczość w Polsce Ludowej, Warszawa 1980, p. 150. 29 E. Ochendowski, op. cit., p. 117; T. Janczyk, op. cit., p. 150. 30 Loans for construction were taken by the cooperative, not by the members, who did not enter into any legal relationship with the bank (K. Pietrzykowski, Spółdzielnie mieszkaniowe. Komentarz5, Warszawa 2010, p. 230) . [9] construction of an apartment31; to obtain a tenancy right, it was sufficient to cover a certain fraction (16-20%32), the rest being subsidised by the state. The sum paid by the apartment holder was, in legal terms, a to the cooperative (called, respectively, construction contribution and housing input33) which was closely linked to the right but survived its extinction. It must be emphasised that with regard to both types of rights, it was always the cooperative that remained the owner of the entire building, including the dwellings34. 31 The costs of constructing an apartment was covered by the member in the form of a "construction input" (wkład budowlany), linked to the membership in the cooperative. If for some reason membership in the cooperative and the right to an apartment became extinguished, the construction had to be repaid by the cooperative, e.g. to the heirs of the deceased member. See Coopertatives Act 1961 Art. 148 § 1; later Cooperatives Act 1982, Art. 223 § 2 (according to which the alienation of the proprietary right encompassed ipso iure the alientation of the construction input); Art. 229 (which technically speaking mentions the repayment of the value of the right, and not the input itself, but in the calculation of the value of the right it refers directly to the construction input). The value of the construction input was subject to indexation as provided for by uchwała nr 78 Zarządu Centralnego Związku Spółdzielni Budownictwa Mieszkaniowego z dnia 3 marca 1983 r. w sprawie aktualizacji wartości majątku trwałego i ustalania wkładów w spółdzielniach mieszkaniowych [Resolution no. 78 32 A. Andrzejewski, op. cit., p. 209. 33 Even if the tenancy right to an apartment became extinguished for some reason, the (former) member or his heirs had a claim to the cooperative to repay the value of the housing input (wkład mieszkaniowy) which was the member's share in the cooperative capital. See Cooperatives Act 1961, Art. 144 § 4; later Cooperatives Act 1982, Art. 218 § 4. Unlike the tenancy right to an apartment, the claim for the repayment of the housing input was alienable inter vivos and subject to succession mortis causa. The Cooperatives Act 1982 made a specific provision for calculating the value of the housing input -it was to correspond to the value of a housing input requested from cooperative members wishing to obtain the attribution of a tenancy right to an apartment of the same size and comparable equipment (Article 218 § 4 sentence 2).
34 Cooperatives Act 1961, Art. 135 § 2-3; Cooperatives Act 1982, Art. 204 § 2(1).
The in rem right to a cooperative apartment
The proprietary right to an apartment35 was, in certain aspects, similar to ownership in that it could be alienated inter vivos (sold, exchanged, donated), transferred mortis causa and was attachable in civil enforcement proceedings36. Nevertheless, the apartment being owned by the cooperative, the right itself was, strictly speaking, a ius in re aliena37 and was, therefore, subject to certain limitations. As I have argued elsewhere, the aim of these restrictions was to further the public interest38, of course understood from a specific, collecitivist perspective, typical for actually existing socialsim.
Thus, in order to preserve the principle that an apartment is to serve the satisfaction of housing needs39, and cannot be held as a form of capital by individuals, the legislation contained limitations on the number of apartments one person may hold. Therefore, one person could be the holder of only one cooperative member's right to an apartment and be a member of only one housing cooperative40. The strong link between the satisfaction of housing needs and the holding of a right to an apartment found their its also in the principle according to which one apartment could be held only by one person (or by a married couple), and co-holdership 35 The Polish terminology of this right evolved over time. Initially it was called spółdzielcze prawo do lokalu w spółdzielniach budowlano-mieszkaniowych (cooperative member's right to an apartment in a housing construction cooperative), then spół-dzielcze własnościowe prawo do lokalu w spółdzielniach budowlano-mieszkaniowych (proprietary right of a cooperative member to an apartment in a housing construction cooperative), later, własnościowe spółdzielcze prawo do lokalu w spółdzielniach mieszkaniowych (proprietary right of a cooperative member to an apartment in a housing cooperative) and currently: spółdzielcze własnościowe prawo do lokalu (cooperative member's proprietary right to an apartment). was excluded41. However, a married couple would hold the apartment jointly42, This reflected the idea that an apartment serves the satisfaction of housing needs of an individual (if it is a single person) or of a family (married couple). Furthermore, it was also based on the assumption that one apartment is sufficient to satisfy the housing needs of one family43. Therefore, if a member acquired more than one right to a cooperative apartment (be it an in rem or in personam right), he was obliged, within 6 months from being called upon by the cooperative to do so, to cure the illegal situation. Failure to do so resulted in the extinguishing of the right acquired later44. The same applied to a married couple (which could hold only apartment jointly), unless they proved that they were living in different places for 'justified reasons'45. Finally, legal persons could not hold the coopeative member's right to an apartment46 -as it was conceived for satisfying housing needs, and not for business purposes. The Supreme Court was strict in interpreting these rules. A member who already acquired a title to a new apartment, but was not moving in, could lose his right because his conduct (i.e. the delaying of his move to the new house) infringed the socio-economic purpose of his right and as such was considered to be an abuse of right (Article 5 of the Civil Code)47.
The case-law emphasised the link between the membership in a cooperative and the satisfaction of housing needs. For instance, the Supreme Court ruled48 that if a cooperative member who applied for an apartment misrepresented his housing situation by providing false information that his housing needs were not satisfied, whilst in fact he lived in his wife's house, that individual could be legally expelled from the housing cooperative on the basis of Article 24 § 1 of the Housing Cooperatives Act49.
Furthermore, in the case of Aleksandra J.-K. v Nauczycielska Spółdziel-nia Mieszkaniowa50 the Supreme Court found that a cooperative was entitled to terminate the membership of a member who lived abroad on the legal basis of Article 24 § 2 of the Housing Cooperatives Act51. The Court pointed out that:
'The purpose of housing cooperatives is the satisfaction of housing needs of their members (Article 204 of the Law on Cooperatives). The cooperative member is therefore under a duty, following from the [cooperative's] statute, to reside in the cooperative apartment that has been granted to him. Consequently, there are no more reasons for membership of a person who -having her housing needs satsified elsewhere -has ceased to use the cooperative apartment. Therefore, a person who has moved for permanent residence abroad no longer satisfies the conditions necessary to preserve the relationship of membership and may be deleted from the register of members of a housing cooperative (Article 24 § 2 of the 1982 Law on Cooperatives; § 26 of the statute of the housing cooperative).'
The plaintiff, Aleksandra J.-K., lived in France and later in Zaire (now Congo). However, she visited Poland every year, invested in the apartment and made a written declaration that she intended to return. Neverthelen, the Supreme Court did not take these indications as proof of the merely temporary character of her absence, pointing out that she had a consular passport, i.e. a passport which was issued by a Polish consul to a Polish citizen residing permanently abroad. Consequently, the defendant housing cooperative was correct in deleting her from the list of members, which also had the consequence of extinguishing her right to the apartment. A later judgment of the Supreme Court from 1986 confirmed this line of reasoning52.
Furthermore, the legal framework of the cooperative member's proprietary right to an apartment provided for a close tie between holding the right and actual membership in the cooperative. The right was therefore conceived in a collectivist spirit. A right to an apartment could be granted only to a cooperative member53. The legislation provided that in the event of the apartment's alienation inter vivos, the transaction became effective only once the acquirer became admitted to the cooperative54. The same applied in the event of succession mortis causa55. A housing cooperative could, therefore, refuse to admit a person who acquired a cooperative member's proprietary right to an apartment if that person's housing needs were already satisfied elsewhere, e.g. if the acquirer's spouse held a cooperative member's right to an apartment56.
The collectivist spirit of the in rem right in question was also visible in the rule, provided for by the legislation, whereby the right holder participated not only in the costs of running his apartment and pro rata in the costs of maintaining the building stock of the cooperative (which would be perfectly fine also in an individualist market economy) but also participated financially in the social, cultural and educational activity of the cooperative57.
In line with the assumption that the cooperative member's proprietary right to an apartment should not be the object of drawing capital rent, the legislation provided that an apartment could be sublet only with the cooperative's consent58.
It should also be added that once the legal framework of the proprietary right to an apartment had been laid down, a resolution of the Council of Ministers obliged housing cooperatives to request their members to transfer, by way of a notarial deed, the ownership of their apartments onto the cooperative, in exchange for which the cooperative would grant them a proprietary right59. This led to the elimination of apartment ownership in cooperative housing and its replacement with the new, socialist right in rem.
The in personam right to a cooperative apartment
Although not a proper subject of the present paper, which focuses on the cooperative member's proprietary right to an apartment, a few words need to be said about its 'junior sibling', the cooperative member's tenancy right to an apartment60 which, in contrast to the in rem 'senior' right, was itself merely a right in personam. In contrast with the proprietary right (in rem), the tenancy right was decommodified: it could 59 L. Myczkowski, op. cit., . See uchwała Rady Ministrów z dnia 18 grudnia 1965 r. w sprawie przejęcia niektórych budynków spółdzielni mieszkaniowych na własność Państwa, zasad rozliczeń z tego tytułu oraz uregulowania niektórych innych spraw z zakresu spółdzielni budownictwa mieszkaniowego [Resolution of the Concil of Ministers of 18.12.1965 regarding the transfer of ownership of captain housing cooperative buildings to the State, settlements connected thereto and regulation of other aspects regardin housing cooperative] (M.P. no. 72, item 406). Cooperatives which would refuse to follow this procedure where threatened by the government with the prospect of not receiving a right of perpetual usufruct to the land on which their buildings stood (the said land having been nationalised as from 21 November 1945), which would mean that they would lose their buildings completely (L. Myczkowski, op. cit., s. 67) . Cfr. Dekret z dnia 28 października 1945 o własności i użytkowaniu gruntów na obszarze m.s.t Warszawy [Decree of 28.10.1945 regarding the ownership and use of land within the bounds of the Capital City of Warsaw] (Dz.U. no. 50, item. 279).
60 According to the Cooperatives Act 1982 it was called 'lokatorskie prawo do lokalu' (tenancy right to an apartment); under current legislation it is called 'spółdzielcze lokatorskie prawo do lokalu' (cooperative member's tenancy right to an apartment). The word 'lokator' means 'tenant' (in the context of rented housing). not be alienated inter vivos (neither sold, nor donated) and it was not subject to succession mortis causa61. However, the rules of cooperative law required that upon the right holder's death the right be assigned to a next of kin who was living together with the deceased person62. Although formally this was not a form of succession, in practice it partly fulfilled the socio-economic functions of inheritance towards e.g. the spouse or the children of the deceased cooperative member.
As from 1972 it was permissible to convert a tenancy right into a proprietary right against the payment of the difference between the construction input and the housing input63. The right to conversion was formally enshrined in the Cooperatives Act 1982, which provided that a cooperative member needed to make a written request, pay the housing input (i.e. the value of the construction of the apartment), upon which the cooperative was obliged, within the deadline specified in its statute, to convert the tenancy (in personam) right into a proprietary (in rem) right64. However, a housing cooperative's statute (i.e. its internal rules) could specify situations in which it was entitled to refuse to proceed with the conversion65. Furthermore, the statute of a cooperative could 61 Cooperatives Act 1961, Art. 144 § 1; later Cooperatives Act 1982, Article 218 § 1. 62 Cooperatives Act 1961, Art. 145 (according to which if a member's membership expired, a priority in admitting a new member and granting him a tenancy right to an apartment was given to the spouse, children and other 'close relatives' [osoby bliskie] if they lived together with the former member; if many entitled persons made a request, it was up to the cooperative to make a choice); later Cooperatives Act 1982, Articles 220 (according to which, upon death of a spouse who was entitled to a tenancy right to an apartment, the right was extinguished and then a new right to the same apartment established in favour of the surviving spouse) and Article 221 § 1 (according to which, should the hypothesis provided for in Article 220 not be realised, the following had the right to request that a tenancy right to an apartment be established in their favour: the spouse, the children and other 'close relatives' -provided that they lived together with the deceased provide that in houses for disabled persons, single persons and other houses with a special purpose the tenancy rights to apartments were excluded from conversion66. It must be emphasised that whilst a tenancy right could be upgraded (against payment), this process did not work the other way round (a proprietary right could not be 'downgraded' to a tenancy right67) nor did it go any further (a proprietary right could not be 'upgraded' to individual ownership68).
In practice, tenancy rights to apartments -representing the social housing sector, subsidised by the state-socialist welfare state, dominated. According to the statistical data, as of 1977, 91% of cooperative flats were held under tenancy rights and just 9% under proprietary rights69 and as of 1989 the number of proprietary apartments doubled, with the numbers, respectively 78% and 22%70. It is worth mentioning that in general, cooperatives held approximately 25% of housing stock in towns and the same proportion of the population lived in it71.
3. The Situation after the Transformation 3.1. The impact of the transformation upon housing policy After 1989, the political elites of Poland opted for the neoliberal variety of a market economy72. This had an immense impact upon the conceptions and practices of the welfare state73. In consequence, assisting citizens in procuring a dwelling satisfying their housing needs was no longer treated as a duty of the state (as in a socialist or capitalist welfare state74) but was consciously and intentionally left to market mechanisms75. State subsidies to cooperatives building tenancy apartments were withdrawn76, and central economic planning was dismantled. Cooperatives were no longer federated on an obligatory basis77. Those legal institutions of actually existing socialism which survived -including the legal framework of cooperative housing -were brought into an entirely different context.
Continued existence of the cooperative proprietary right to an apartment after 1989
The object of my present inquiry is the identification of the preconditions of the continued existence of the proprietary right to an apartment -a survival of the period of actually existing socialism78 -in 74 Social housing has played an important role in the welfare states of the Netherlands, Sweden, Austria and France, see e.g. P. Balcin (ed.) 78 Although in the Polish context this type of arrangement under which a cooperative owns the building and the member holds a right to use an apartment (but is not an owner) is a survival of the period of actually existing socialism, it must be kept in mind that similar legal arrangements exist in capitalist countries which had never experienced actually existing socialism. Housing cooperatives actually originated in the United States where the first such organisations were established at the end of the 19th century (C. van der Merwe, Apartment Ownership, Leiden 1994, p. 185 In existing buildings that had been constructed on land whose legal status remains "unregulated"80, proprietary rights to an apartment could be established at the request of holders of tenancy rights who wanted to "upgrade" their right; such a conversion was permissible until the end of 201281. It must be added that despite repeated legislative proposals82. Proprietary rights to cooperative flats have not been converted into individual Ownership Act (1994), § 1-103(10), (hereinafter: UCIO Act 1994). The American model of housing cooperatives has been the object of reception inter alia in Australia (C. van der Merwe, op. cit., p. 181). Within Western Europe, rights to apartments in cooperatives are known in Sweden, Norway and Finland (C. van der Merwe, op. cit., p. 7). As a matter of fact, Norway does not even seem to have special rules on apartment ownership (ibid.) Swedish cooperatives active in the housing sector are divided into two types -housing cooperatives (bostadsrättsföreningar) and cooperative rental associations (kooperativ hyresrättsföreningar); in both types buildings (including the apartments) are owned by the cooperative; in the first type of cooperatives members have a share entitling them to use a specific apartment (which can be sold, inherited etc.); in the second type of cooperative members do not have such a right but are the cooperative's tenants. Swedish housing cooperatives are non-profit operators. For details see: B. Bengtsson et al., Swedish Law: a survey (Lund: Juristforlaget, 1994), p. 282; L. Carlson, The Fundamentals of Swedish Law, Lund 2009, p. 258, 282-283, 336, 439. 79 ownership ipso iure. Such a conversion can take place only at the right holder's request and after the repayment of the costs of the construction of the apartment83. However, if the legal status of the land on which the cooperative house is built is unregulated, a transformation cannot take place84. Such a situation is not infrequent in practice85. Taking this fact into account, it is possible that proprietary rights to apartments, although abolished pro futuro, will still continue to function in practice for many years. It should be added that the sale, donation or inheritance of a proprietary right to an apartment does not affect its legal nature (it does not become converted into ownership by virtue of any such legal event)86.
Regardless of the ongoing convergence between the proprietary right to an apartment and the ownership of apartments, in practice there are still a number of significant differences87. First of all, the owner of an apartment may change its function, whilst the holder of a proprietary right needs to receive the cooperative's consent for such a change (e.g. from housing premises to business premises). Secondly, the owner of an apartment is entitled to a share in the land beneath the building and the common parts of the building (e.g. staircase, roof, corridor, external walls), whilst the holder of a proprietary right is not. With regard to the cooperative's bankruptcy or liquidation or attachment of its assets, however, it should be mentioned that according to Article 1718(1) of the Housing Cooperatives Act (as modified on 22 July proceedings by an entity which is not a housing cooperative, the in rem right is converted ipso iure into the right of ownership of the apartment.
Despite the aforementioned option of "converting" the cooperative proprietary right into full ownership, many millions of such rights are still in existence. As of 2010, there were still 2.6 million cooperative apartments88, a vast majority of them held under the cooperative member's proprietary right89. In comparison, until 2010 only 700,000 cooperative apartments, hitherto held under the cooperative property title, had been transformed into objects of full private ownership90. The fact that the majority of holders of cooperative proprietary rights to apartments do not transform their right into full ownership stems from various reasons, among them the costs of such an operation and the fact that both ownership and cooperative property rights have their respective advantages and disadvantages in practice, often depending on the particular circumstances of a given housing cooperative or condominium91.
Although the costs of conversion have been reduced as a result of an amendment enacted in 200792, the cooperative member still needs to repay, if applicable, the original loan taken by the cooperative to build 88 M. Cesarski, op. cit., p. 42. 89 M. Cesarski, op. cit., p. 8. 90 M. Cesarski, op. cit., p. 43 (1) a pro rata part of the cooperative's obligations connected to the construction of the building, and in particular the appropriate part of the cooperative's loan with interest; (2) a supplementation of the construction input resulting from the modernisation of the building; (3) a pro rata part of the cooperative's obligations arising from credit and loans taken for the financing of the costs of renovating the building; (4) repayment of all debts arising from the duty to make payments for the use of the apartment and other fees due to the cooperative. Items (2) and (3) on the list of payments to be made prior to the conversion into full ownership were deleted by the Act of 14 June 2007 (Dz.U. No. 125, item 873) which entered into force as from 31 July 2007 (consequently item (4) was renumbered to (2)).
his apartment which, in some cases, may be a deterring factor, especially if balanced against the immediate advantages of conversion.
3.3. Modifications of the legal framework of the right As I indicated in section 2, under actually existing socialism the proprietary right to an apartment, although similar in certain respects to ownership, was nevertheless different. The main elements differentiating proprietary rights to apartments from individual ownership could be summarised under the heading of limitations to the commodification of such rights.
The most straightforward method of commodifying housing would be the transformation of existing legal titles (both the in rem and in personam rights to apartments) into individual ownership. Important as it is, what is of interest for me in this paper is not the aforementioned conversion of proprietary rights to apartments into individual ownership, be it ipso iure (which is not possible) or on the basis of a cooperative member's request (as described above), but the survival of the former rights under the new socio-economic system. I contend that the factors allowing for its survival have been twofold. First of all, the adaptation of the content of the right to the new conditions, i.e. the removal of the obstacles to its commodification, ultimately leading to a far-reaching approximation to individual apartment ownership. Secondly, practical difficulties regarding the transformation of in rem rights into dominium linked to the essential elements of the legal construction of flat ownership in Poland and the status of land on which cooperative buildings had been constructed.
As regards the first aspect -the commodification -it should be mentioned that this process was accomplished during the 1990s and early 2000s as a joint enterprise of the legislature and judiciary. As early as 1991 the legislature permitted the encumbrance of a proprietary right to a cooperative with mortgage (hipoteka)93 which should be linked to the growing role of the commercial banking sector in the financing of From that year on also minors -even living with their parents, ergo not having housing needs of their own -could acquire cooperative rights in apartments96.
The holdership of an apartment has been separated from membership in the cooperative97, effectively depriving the cooperative of any means of controlling the inflow of inhabitants into its housing stock. For the sake of full commodification of cooperative apartments, Polish housing cooperatives have been deprived of this right with regard to proprietary apartments, apartments under individual ownership and the subletting of such apartments. This could be contrasted, inter alia, with the legal situation in Sweden, where in proprietary cooperatives a cooperative member's right to an apartment can be sold or inherited, however the buyer or successor must be admitted as a new member by the cooperative board98. In fact, the cooperative board may deny membership if there is a specific ground for that in the cooperative's statute or if the candidate for membership does not have the financial capacity to pay the monthly fees99. This allows cooperatives to manage their financial policy (by admitting only financially sustainable members) and control the personal substratum of membership.
As T. Skotarczak observed, the convergence of the proprietary right to an apartment with the full ownership of apartments is a fact as regards their socio-economic function100. In his view, '[t]he continued existence of the cooperative proprietary right to an apartment as a limited real right is justified above all by historical circumstances […] and by the lack of willingness on the part of entitled parties to embark on the transformation procedure'101. However, a different issue, which will not be analysed in more detail in the present paper, concerns quite different forms of governance in housing cooperatives (which can count many thousands of members) and condominia (which usually count less than 100 members), not only due to the differences of size, but also a different legal framework102.
Conclusions: Change of Social Function as a Result of the Socio-Economic Transformation
The cooperative member's proprietary right to an apartment, which was analysed in the present article, is an example of a 'legal survival' of the period of actually existing socialism in Polish private law. The right was created in the 1950s, when the communists ruling Poland did not want citizens to be able to acquire the right of ownership in apartments, but were rather concerned about preserving the 'socialised ownership' of land and buildings. Hence, the cooperative member's proprietary right to an apartment was constructed as an in rem right to an apartment, whilst the apartment was not a separate thing (res), but the in rem right encumbered the res in the form of the housing cooperative's building (ius in re aliena). To complicate things further, as a rule the housing cooperative owned only the building, whilst the land was owned by the state. This led to a three-tier construction: the land was owned by the state; the cooperative held a right of perpetual usufruct (użytkowanie wieczyste) over the land and simultaneously owned the building; and the cooperative member held an in rem right to use a specific apartment within that buidling.
The dogmatic construction of the cooperative member's proprietary right to an apartment is a clear reflection of its socio-economic functions, typical for the reality of actually existing socialism and its collectivist ideology. The underlying premise was that an apartment serves the satisfaction of housing needs and may not be used as a form of capital. Therefore, one individual (or one family) could hold only one apartment, the right to an apartment was strictly connected to membership in the cooperative, and so forth.
The transformation of 1989 had an immense impact upon the cooperative member's proprietary right to an apartment. Prima facie one could have expected that the right would be removed from the legal order altogether and replaced with full ownership of apartments, just as in the 1950s owners of apartments in cooperative housing were forced by a governmental resolution to give up their right of ownership in exchange for the in rem right to their apartment. However, despite legislative efforts going in that direction, this did not happen. What is more, cooperative rights could even be established in newly erected buildings for a long time (until 2007) , whilst tenancy rights to apartments (in personam) could be transformed into cooperative member's proprietary rights to an apartment until the end of 2012.
The continued existence of the cooperative right to an apartment justifies the question of the possibility of such a continuity, despite the changed socio-economic and political circumstances. In other words, how has it been possible for this legal institution -of a clearly state-socialist pedigree -to survive until today? For, according to available statistical data, there are still some 2 million such rights. And although today holders of such rights are formally entitled to request the cooperative to upgrade their right to full ownership, many people do not undertake this step and it is possible that such rights may continue to exist for decades to come.
Without entering into a political analysis why the bills submitted to the Polish Parliament transforming the right into full ownership ipso iure never became legal reality, I wish to enquire here why a socialist legal form could continue its existence under conditions of a market economy. Following Karl Renner, I posit, as I have already suggested earlier103, that the key factor enabling the survival of a prima facie outdated (in casu, state-socialist) legal institution lies above all in its functionality104 in the new socio-economic environment.
Initially, the cooperative member's in rem right to an apartment fulfilled two functions. Firstly, it allowed the state to retain control of property in real estates (the land remained state-owned, whereas the building and apartments therein were owned by the state-controlled housing cooperatives). This arrangement had a triple function: political, ideological, and economic. Individuals would acquire only a limited property right in the apartment which they financed entirely from their own resources, instead of acquiring full ownership rights as in a condominium, which was in contrast to the system of cooperative housing in Poland prior to World War II, when those cooperative members who had financed their housing entirely would acquire full ownership of the apartment in question.
Secondly, the institution in question fulfilled the function of granting individuals a stable title in their apartment, in exchange for covering the costs of its construction. This was a socio-economic function. After 1989, it was exactly this latter function which was retained. However, the first of the two original functions (of enabling the state to control property) was abolished, which is a clear consequence of the new political, ideological and economic circumstances.
Furthermore, on top of the social functions fulfilled under the system of the command-distributive economy of actually existing socialism, the legal survival in question came to fulfil entirely new social functions, typical for a market economy. Following the transformation of 1989, cooperative rights to apartments could be treated as investment assets, as means for locating savings, as assets for speculation, as well as an instrument for drawing capital rent (by renting out the property to a third party). All these economic functions, typical for market economies but fundamentally inconsistent with the state-socialist system of a command-distributive economy, were introduced after 1989.
However, the original legal framework of the legal survival in question had been designed precisely to prevent its application for such economic purposes. Exactly for this reason the legal framework of the cooperative proprietary right to an apartment had to undergo an adaptation. This occurred both at the legislative and judicial level, namely through judgments of the Constitutional Court which declared unconstitutional certain provisions of cooperative law that prevented the extension of the social function of the cooperative right to an apartment.
The answer to the question regarding the endurance of this legal institution in post-1989 Poland lies, therefore, in its adaptation to the new conditions. This adaptation enabled the modification of the social function of the institution by effectively dismantling all the limitations which differentiated it from ownership. However, despite this undeniable convergence between the cooperative member's proprietary right to an apartment and the right of ownership of an apartment, the former still constitutes a distinct legal title -a remnant of Poland's socialist past, alongside the 'principles of social life'105, the right of perpetual usufruct106 or the prosecutor's all-encompassing locus standi in civil proceedings107.
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Spółdzielcze własnościowe prawo do lokalu w polskim prawie prywatnym: relikt prawny epoki socjalizmu realnego
Streszczenie
Spółdzielcze własnościowe prawo do lokalu jest przykładem reliktu prawnego epoki socjalizmu realnego, który przetrwał pomimo przemian społeczno-gospodarczych, politycznych i prawnych zapoczątkowanych w 1989 r. Omawiane prawo zostało powołane do życia w latach 50. XX w., a swoją formę ustawową uzyskało w 1961 r. Jego powstanie było uwarunkowane istniejącymi w minionym okresie stosunkami politycznymi i gospodarczymi, a także względami ideologicznymi. Prawo to miało bowiem zastąpić odrębną własność lokali, przy równoczesnym zapewnieniu uprawnionym możliwości władania, za pomocą prawa in rem, lokalem, którego budowę sfinansowali z własnych środków. Ramy prawne omawianej instytucji w okresie PRL nacechowane były elementami "uspołeczniającymi", m.in. uniemożliwiając nabycie więcej niż jednego prawa przez tę samą rodzinę, uzależniając podnajęcie lokalu od zgody spółdzielni, czy też wtórne nabycie prawa mortis causa i inter vivos od przyjęcia nabywcy w poczet członków spółdzielni. Po roku 1989 spółdzielcze własnościowe prawo do lokalu nie zostało automatyczne przekształcone w odrębną własność lokali, czego można by się spodziewać w kontekście transformacji od gospodarki nakazowo-rozdzielczej
